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CRDER AND RECOMVENDATI ON
OF UNI TED STATES MAG STRATE JUDGE

This action is before the Court upon the pretrial notions of the
parties which were referred to the undersigned United States Magistrate
Judge pursuant to 28 U.S.C. 8 636(b). A hearing was held on Cctober 22,
2007.

Def endant Ronald Hamilton has noved to suppress evidence (oral
motion Doc. 26), and to dismss the indictnent (Doc. 34). The
government has noved for a determnation by the court of the
adm ssibility of arguably suppressible evidence (oral notion Doc. 28).
At the hearing, counsel for the defendant stated that no basis for
suppressi ng evidence was discerned by the defense and, that, therefore,
the pending oral motion to suppress was noot. However, the notion of
def endant Hamilton to dism ss Count One was presented to the court upon
the filed nmenoranda and the oral argunents of counsel.

Def endant Ham lton argues that Count One of the indictnent is
legally insufficient onits face. To be legally sufficient onits face,
the indictnment nust contain all the essential elements of each offense
charged; it nust fairly inform each defendant of the charge agai nst
whi ch he must defend; and it nust allege sufficient information to all ow
a defendant to plead a conviction or an acquittal as a bar to a future
prosecution. U S. Const. anends. V and VI; Fed. R Cim P. 7(c)(1);
Hamling v. United States, 418 U S. 87, 117 (1974); United States v.
Wiite, 241 F.3d 1015, 1021 (8th Cir. 2001).

Count One alleges that defendant and co-defendant committed a

conspiracy to | aunder noney in violation of 18 U S C 8



1956(a)(1)(B)(ii) and 1956(h). The essential elenments of the offense
are that defendant entered an agreenent wi th another to |aunder the
proceeds of specified unlawful activity, which affected interstate or
foreign commerce, while knowing that the laundering transaction was
designed to avoid a l|legal reporting requirenent. See 18 U S.C. 8§
1956(a)(1)(B)(ii), 1956(h); cf., Eighth Crcuit Mnual of Mdel Jury
Instructions (Crimnal) 8§ 6.18.1956A (Thonmson West 2007).

To violate 8 1956, the | aundering transaction nust occur after the
underlying crime which generated the proceeds |aundered has been
conpl et ed. United States v. Kennedy, 64 F.3d 1465, 1477 (10th Gr.
1995). As a result, the central inquiry on a noney |aundering charge

is to determine when the predicate crinme becane a conpleted offense.
Id. at 1477-78. In enacting the noney |aundering statutes, Congress
intended to punish new conduct that occurs after the conpletion of
certain crimnal activity, rather than sinply create an additional
puni shment for that crimnal activity. Id. at 1478.

Def endant specifically argues that Count One is legally
insufficient on its face because it violates the proscription against
doubl e jeopardy, because it alleges that defendant conspired to conduct
unlawfully (in a way whi ch woul d evade a federal reporting requiremnent)
a financial transaction with the proceeds of specified unlawful activity
which itself was a conspiracy to structure the alleged financial
transacti on to evade a federal reporting requirenent. Such circul ar
al | egati ons, defendant argues, violate the Double Jeopardy C ause,
citing United States v. Awada, 425 F.3d 522 (8th Cr. 2005).

Awada was i ndicted for and convicted of conspiracy to | aunder noney
derived from unlawful activity, in violation of 18 U S.C. § 1956(h).
He argued as here that the only underlying activity all eged was the act

of noney laundering. On this issue the Eighth Circuit Court of Appeals
st at ed:

To sustain a noney |laundering conviction, t he
government must prove that the defendant conducted a
financial transaction designed to conceal the proceeds of a
“specified unlawful activity.” 18 U S.C. § 1956; United
States v. Pizano, 421 F.3d 707, 725 (8th G r.2005). That
underlying activity nmust be separate from the actual
| aunderi ng; cases where “the allegations of noney | aundering
are based on the same transaction charged in the predicate
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act thereby rais[e] double jeopardy concerns.” United States
v. Ross, 210 F. 3d 916, 920 (8th Cir.2000); see also United
States v. Seward, 272 F.3d 831, 836 (7th G r.2001) (“The
transacti on or transactions t hat created t he
crimnally-derived proceeds nust be distinct from the
nmoney- | aundering transaction, because the noney |aundering
statutes crimnalize ‘transaction[s] in proceeds, not the
transaction[s] that create[ ] the proceeds.’” (alteration in
original) (quoting United States v. Mankarious, 151 F.3d 694,
705 (7th Cir.1998))); United States v. Butler, 211 F.3d 826

830 (4th Cr.2000) (“Put plainly, the laundering of funds
cannot occur in the sanme transaction through which those
funds first beconme tainted by crime.”). For this reason

al | egati ons of noney | aundering that are i nseparable fromthe
underlying crine, such as certain financial fraud
transacti ons, have not withstood scrutiny. See, e.g., United
States v. Christo, 129 F.3d 578 (11th G r.1997) (reversing
money | aundering convictions that were based on the sane
transm ssion of funds as the underlying crinmes of bank
fraud).

Awada, 425 F.3d at 524. The Court of Appeals affirnmed the conviction,
concluding that the indictnment alleged that the crimnal proceeds were
derived fromillegal ganbling. Id.

In the case at bar, the |language of the grand jury in nmaking the
all egations in Count One is not entirely clear.! Froma careful reading
of Count One, the wundersigned concludes that Count One alleges,
par aphrased for clarity, that defendant conspired to conduct financial
transactions? involving the knowing (intentionally to avoid the
transaction reporting requirenments of federal |aw) 3 purchase of postal

!Under the Rule of Lenity, any “anbiguity concerning the anbit of
crimnal statutes should be resolved” in the defendant’s favor. United
States v. Bass, 404 U. S. 336, 347 (1971).

.. . (a) to knowingly and wllfully conduct financial
transactions affecting interstate coormerce . . ." Doc. 1 at 1

"and (b) that while conducting or attenpting to conduct such
financial transactions the defendants knew that they were attenpting to
avoid the transaction reporting requirenents under federal law, in
violation of Title 18, United States Code, Section 1956(a)(1)(B)(ii)."
Doc. 1 at 2.
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noney orders and the negotiation of them in California and el sewhere, *
and that "these transactions" involved the proceeds of a conspiracy to
evade federal reporting requirenents. °

The governnment argues that the indictnment all eges that the crim nal
activity that generated the proceeds to be | aundered was a conspiracy
to purchase postal noney orders in a structured way intended to evade
the reporting requirenments of the aw. The governnment then argues that
the indictnent alleges that the noney |aundering that the defendant is
alleged to have conspired to commt involved only the further
negotiation of the noney orders (by shipping them depositing their
proceeds in bank accounts, and then using the funds to pay accounts)
outside this judicial district. This argument is gainsaid by the
| anguage of the indictrment itself which appears to describe, wthout
expressly stating so, that the noney | aundering was the purchase of the
money orders and their subsequent negotiation ("transactions involving
the purchase of . . . Mney Oders . . . and their subsequent
negotiation . . .") (Doc. 1 at 1)(enphasis added). To the undersigned,
the indictnment does not allege with sufficient clarity to satisfy due
process what alleged activity generated the proceeds to be | aundered,
as di stingui shed fromthe subsequent activity that | aundered the subject
pr oceeds.

For these reasons, the undersigned concludes that Count One is
legally insufficient onits face.

VWher eupon,

“to wit: transactions involving the purchase of United States
Postal Money Oders in the Eastern District of Mssouri and their
subsequent negotiation in California and elsewhere." Doc. 1 at 1
(enmphasi s added) .

. . . and that these transactions involved the proceeds of sone
formof an unlawful activity, to wit: conspiracy to evade the reporting
requi rements of Section 5313(a) of Title 31, United States Code, and the
regul ations pronulgated thereunder, structure transactions with a
domestic financial institution, to wit: the United States Post Ofice

." Doc. 1 at 1-2.



IT IS HEREBY ORDERED that the notion of the governnment for a
determ nation by the court of the adm ssibility of arguably suppressible
evidence (oral notion Doc. 28) is denied as noot.

I T 1S HEREBY RECOMWENDED that the notion of defendant to suppress
evi dence (oral notion Doc. 26) be denied as npot.

IT IS FURTHER RECOMVENDED t hat the notion of defendant to dism ss
Count One of the indictnent (Doc. 34) be sustained.

The parties are advised they have ten days to file witten
objections to this Oder and Recomrendati on. The failure to file
objections may result in a waiver of the right to appeal issues of fact.

/S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Novenber 1, 2007.



